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OIGEST: 

A b i d  bond is  d e f e c t i v e  when no p e n a l  sum 
h a s  been i n s e r t e d  o n  t h e  bond, ei ther as a 
p e r c e n t a g e  of t h e  b id  amount or as a f ixed  
sum. P r io r  GAO cases t o  t h e  c o n t r a r y ,  
i n c l u d i n g  51 Comp. Gen. 508 ( 1 9 7 2 ) r  are 
he reby  o v e r r u l e d .  

A l l e n  County B u i l d e r s  Supp ly  ( A l l e n  County)  protests  
t h e  re ject ion of i t s  bid unde r  i n v i t a t i o n  for b i d s  (IFB) 
N o .  F12617-84-BO021, issued by t h e  A i r  Force f o r  t h e  repair 
of s i d i n g  o n  a b u i l d i n g  located a t  G r i s s o m  A i r  Force Base, 
I n d i a n a .  The  b i d  w a s  rejected a s  n o n r e s p o n s i v e  b e c a u s e  no 
p e n a l  s u m  had been e n t e r e d  o n  t h e  b i d  bond accompanying t h e  
b i d ,  as  r e q u i r e d  by t h e  IFB. 

he deny t h e  protest .  

The I F B  r e q u i r e d  e a c h  bidder t o  s u b m i t  w i t h  i t s  b i d  
a b id  bond i n  t h e  amount of 20 p e r c e n t  of t h e  t o t a l  bid 
p r i c e .  The b id  bond p e n a l t y  amount c o u l d  be  expressed 
e i t h e r  as  a f i x e d  sum O K  as  a p e r c e n t a g e  of t h e  t o t a l  b id  
p r i c e .  The s o l i c i t a t i o n  c a u t i o n e d ,  i n  compl i ance  w i t h  t h e  
a p p l i c a b l e  Federal  A c q u i s i t i o n  R e g u l a t i o n ,  t h a t  f a i l u r e  t o  
f u r n i s h  a b i d  bond i n  t n e  proper form and amount by t h e  
t i m e  se t  for  b i a  open ing  migh t  be c a u s e  for  r e j e c t i o n  of 
t h e  b id .  See 4 8  C.F.R. S 28.101-4 ( 1 9 8 4 ) .  

When t h e  b i d s  were opened ,  A l l e n  _County was t h e  
a p p a r e n t  l o w  b i d d e r .  However, when t h e  A i r  Force conduc ted  
a t e c h n i c a l  e v a l u a t i o n  o f  t h e  b i d s ,  i t  d i s c o v e r e d  t h a t  
A l l e n  C o u n t y ' s  bid bond d i d  n o t  i n c l u d e  any p e n a l  sum or 
p e r c e n t a g e  f i g u r e  t o  i n d i c a t e  t h e  amount of t h e  bond, no r  
had t h e  bond been  s i g n e d  by t h e  p r i n c i p a l .  The  A i r  Force 
c o n t r a c t i n g  o f f i c e r  found A l l e n  Coun ty ' s  b i d  n o n r e s p o n s i v e  
because  of these d e f i c i e n c i e s  and rejected it. The  
p r o t e s t e r  a r g u e s  t h a t  t h e  d e f i c i e n c i e s  i n  t h e  b i d  d i d  n o t  
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affect  t h e  b i d  i n  s u b s t a n c e ,  b u t  o n l y  i n  fo rm,  a n a  c o n t e n d s  
it s h o u l d  h a v e  b e e n  g r a n t e d  a n  o p p o r t u n i t y  t o  c u r e  s u c h  
d e f i c i e n c i e s .  

T h e  p u r p o s e  of a b i d  bond is to  a s s u r e  t h a t  a bidder  
w i l l  n o t  w i t h d r a w  i t s  b i d  w i t h i n  t h e  t i m e  s p e c i f i e d  f o r  
a c c e p t a n c e ;  it s e c u r e s  t h e  l i a b i l i t y  of a s u r e t y  t o  t h e  
government  i n  t h e  e v e n t  t h e  b i d d e r  f a i l s  t o  f u l f i l l  i ts 
o b l i g a t i o n s .  Hydro-Dredge Corp., B-214408, Apr. 9 ,  1984,  
84-1 CPD U 400 .  Thus,  t h e  s u f f i c i e n c y  o f  a b id  bond w i l l  
depend o n  w h e t h e r  t h e  s u r e t y  is c l e a r l y  bound by i t s  terms; 
when t h e  l i a b i l i t y  of t h e  s u r e t y  is n o t  c lear ,  t h e  bond 
p r o p e r l y  may be r e g a r d e d  as d e f e c t i v e .  - Id.  

knen  r e q u i r e d ,  a b id  bond is  a material  pa r t  of a b i d  
and  mus t  t h e r e f o r e  be f u r n i s h e d  w i t h  t h e  b i d .  Baucom 
J a n i t o r i a l  S e r v i c e s ,  I n c . ,  B-206353, A p r .  19 ,  1982,  82-1 
CPU 11 356. When a bidder s u p p l i e s  a d e f e c t i v e  bond, t h e  
b i d  i t s e l f  1s r e n d e r e a  d e f e c t i v e  and  m u s t  b e  rejected as - 
n o n r e s p o n s i v e .  T r u e s d a l e  C o n s t r u c t i o n  C o . ,  I n c .  , B-218094, 
Nov. 18, 1983,  83-2 CPD 11 591. As w i t h  o t h e r  matters 
r e l a t i n g  t o  t h e  r e s p o n s i v e n e s s  of a b i d ,  t h e  d e t e r m i n a t i o n  
as t o  whe the r  a b id  bond is  acceptable mus t  be basea s o l e l y  
o n  t h e  b i d  documen t s  t h e m s e l v e s  as  t h e y  a p p e a r  a t  t h e  time 
of b id  o p e n i n g .  - See C e n t r a l  Mechanical, I n c . ,  61 Comp. 
Gen. 566 ( 1 9 8 2 ) ,  82-2 CPD 11 150. 

Whi l e  A l l e n  C o u n t y ' s  b i d  bond was n o t  s i g n e d  by t h e  
p r i n c i p a l ,  t h i s  c o n s t i t u t e s  a m i n o r  i n f o r m a l i t y  t h a t  c a n  be 
waived  where  t h e  u n s i g n e d  bond is s u b m i t t e d  w i t h  a s i g n e d  
b i d ,  as was t h e  case h e r e .  Geronimo S e r v i c e  C o . ,  8-209613, 
Feb. 7 ,  1983, 83-1 CPD 11 130. However, t h e  f a i l u r e  t o  
i n a i c a t e  t h e  p e n a l  amount of t h e  bond p r e s e n t s  a more 
s e r i o u s  problem. 

Al though  t h e  protester asserts t h a t  i t s  i n t e n t i o n  was 
to  s u b m i t  a bid bond f o r  t h e  r e q u i r e a  20 p e r c e n t  o f  t h e  b i d  
amount  and  for t h e  s u r e t y  t o  b e  bouna t h e r e b y ,  i t  is n o t  
t h e  Didder ' s  i n t e n t  w h i c h  c o n t r o l s .  The r e l e v a n t  i n q u i r y ,  
r a t h e r ,  is w h e t h e r  t h e  s u r e t y ' s  o b l i g a t i o n  has  been  
o b j e c t i v e l y  m a n i f e s t e d  o n  t h e  b i d d i n g  documen t s  so  t h a t  t h e  
e x t e n t  and  character of i t s  l i a b i l i t y  is  c l e a r l y  a s c e r t a i n -  
able  t h e r e f r o m .  See Hydro-Dredge Corp., s u p r a .  Here, w e  
f i n d  t h a t  t h e  r e q u i s i t e  o b l i g a t i o n  c o u l d  n o t  be c l e a r l y  
created w i t h o u t  i n s e r t i n g  a spec i f ic  p e n a l  sum or p e r c e n t -  
age i n  t h e  place p r o v i d e d  o n  t h e  bond. 

- 
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I t  is a g e n e r a l  r u l e  o f  t h e  law of s u r e t y s h i p  t h a t  no  
o n e  i n c u r s  a l i a b i l i t y  t o  p a y  a d e b t  or to  perform a d u t y  
for a n o t h e r  u n l e s s  he  e x p r e s s l y  agrees t o  be so bouna ,  for  
t h e  law does n o t  create r e l a t i o n s h i p s  of t h i s  character by 
mere i m p l i c a t i o n .  - See 44 Comp. Gen. 495 (1965). There-  
fore ,  i n  t h e  e v e n t  of d e f a u l t  by t h e  bidder i n  t h i s  case, 
t n e  b l a n k  bond c o u l d  be c h a l l e n g e d  by t h e  s u r e t y ,  and  t h e  
p u r p o s e  of t h e  b i d  bond would be defeated. 

Moreover ,  we n o t e  t h a t  t h e  l a n g u a g e  of t h e  b i d  bond 
s p e c i f i c a l l y  refers to  t h e  l i a b i l i t y  of t h e  s u r e t y  as  b e i n g  
" t h e  a b o v e  p e n a l  sum." The q u e s t i o n  p r e s e n t e d  i n  cases 
w h e r e  bonds  d o  n o t  comply w i t h  i n v i t a t i o n  r e q u i r e m e n t s  is 
w h e t h e r  t h e  gove rnmen t  o b t a i n s  t h e  same p r o t e c t i o n  i n  a l l  
material  respects u n d e r  t h e  bond a c t u a l l y  s u b m i t t e d  a s  i t  
would u n d e r  a bond comply ing  w i t h  t h e  r e q u i r e m e n t .  - See 
Ameron, I n c .  v. U n i t e d  S t a t e s  Army Corps of E n g i n e e r s ,  
C i v .  N o .  85-1064, s l i p  op. a t  10-11 (D.N.J. Mar. 27, 1985): . _  
G e n e r a l  S h i p  a n d - E n g i i e  Works, I n c . ,  -55 Comp. Gen. 422 
(1975), 75-2 CPD 269. Where no  p e n a l  sum is i n s e r t e d  on  
t h e  bond,  no  o b l i g a t i o n  i n  a sum c e r t a i n  is  u n d e r t a k e n  by 
t h e  s u r e t y .  Therefore t h e  same p r o t e c t i o n  s i m p l y  i s  n o t  
afforded by a bond l a c k i n g  a p e n a l  sum as would be p r o v i d e d  
by a f u l l y  completed bond.  A c c o r d i n g l y ,  w e  c o n c l u d e  t h a t  
t h e  b i d  bond was d e f e c t i v e  here,  and  t h a t  t h e  government  
was r e q u i r e d  t o  re ject  A l l e n  C o u n t y ' s  b i d  a s  n o n r e s p o n s i v e .  

W e  n o t e  t h a t  a l t h o u g h  t h e  A i r  Force o r i g i n a l l y  
relected t h e  p ro tes te r ' s  b id  a s  n o n r e s p o n s i v e  b e c a u s e  of 
t h e  d e f e c t i v e  b i d  bond,  i t  l a t e r  c o n c l u d e d  t h a t  A l l e n  
C o u n t y ' s  p ro tes t  s h o u l d  be s u s t a i n e d  i n  a c c o r d a n c e  w i t h  
51 Comp. Gen. 508 (1972), w h i c h  permitted t h e  p e n a l  sum of 
a b i d  bona t o  be i n f e r r e d  from a r e f e r e n c e  o n  t h e  bona t o  
t h e  I F B  number. N o  c o r r e c t i v e  a c t i o n  was t a k e n ,  however ,  
b e c a u s e  t h e  c o n t r a c t  had a l r e a d y  b e e n  performea. 

W h i l e  t h e  A i r  Force's r e l i a n c e  o n  o u r  p r ior  d e c i s i o n  
was e n t i r e l y  proper, w e  h a v e  c o n c l u d e d  t h a t  t h e  d e c i s i o n  
s n o u l d  no  l o n g e r  be followed. We now hold t h a t  a b id  must  
be rejected a s  n o n r e s p o n s i v e  where no  p e n a l  sum h a s  been  
i n s e r t e d  i n  t h e  b id  bona accompanying t h e  b i d .  51 Comp. 
Gen. 508, s u p r a ,  and  any  o the r  d e c i s i o n s  t o  t h e  same 
ef fec t ,  are  h e r e b y  o v e r r u l e d .  
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